
w

Published by Global Legal Group, in association with CDR, with contributions from:

The International Comparative Legal Guide to:

A practical cross-border insight into international arbitration work

12th Edition

International Arbitration 2015

ICLG
Advokatfirman Vinge
AEQUO
Al Busaidy, Mansoor Jamal & Co.
Ali Budiardjo, Nugroho, Reksodiputro
Anderson Mori & Tomotsune
Andreas Neocleous & Co LLC
Baker & McKenzie LLP
Boss & Young Attorneys-at-Law
Brödermann Jahn RA GmbH
Charles River Associates
Chiomenti Studio Legale
Clifford Chance CIS Limited
Clyde & Co
Cornerstone Research
Costa e Tavares Paes Advogados
Dentons Canada LLP
Dr. Colin Ong Legal Services
Figueroa, Illanes, Huidobro y Salamanca
Freshfields Bruckhaus Deringer LLP

Geni & Kebe
Hajji & Associés 
Holland & Knight
Homburger
K&L Gates LLP
Kachwaha & Partners
König Rebholz Zechberger
Kubas Kos Gałkowski
Law Office “Sysouev, Bondar, 
Khrapoutski SBH”
Lazareff Le Bars
Lendvai Partners
Lindfors & Co Attorneys at Law
Linklaters LLP
Loyens & Loeff Luxembourg S.à.r.l.
Luke & Associates
Matheson
Medina Garrigó Abogados
Motieka & Audzevičius

Olleros Abogados, S.L.P.
Paul, Weiss, Rifkind, Wharton & Garrison LLP
Popovici Niţu & Asociaţii
PUNUKA Attorneys & Solicitors
Schutte Schluep & Heide-Jørgensen
Sedgwick Chudleigh Ltd.
Sefrioui Law Firm
Sidley Austin LLP
Skadden, Arps, Slate, Meagher & Flom LLP
Tonucci & Partners
Travers Thorp Alberga
TroyGould PC
Von Wobeser y Sierra, SC
Weber & Co.
Wilmer Cutler Pickering Hale and Dorr LLP
Yulchon LLC



WWW.ICLG.CO.UK

Further copies of this book and others in the series can be ordered from the publisher. Please call +44 20 7367 0720

Disclaimer
This publication is for general information purposes only. It does not purport to provide comprehensive full legal or other advice.
Global Legal Group Ltd. and the contributors accept no responsibility for losses that may arise from reliance upon information contained in this publication.
This publication is intended to give an indication of legal issues upon which you may need advice. Full legal advice should be taken from a qualified 
professional when dealing with specific situations.

The International Comparative Legal Guide to: International Arbitration 2015

General Chapters: 

Asia Pacific: 

1 Emergency Arbitration: The Default Option for Pre-Arbitral Relief? – Charlie Caher &   
John McMillan, Wilmer Cutler Pickering Hale and Dorr LLP 1

2 Remedies for Breach of the Arbitration Agreement – Dealing with Parties That Try to Circumvent 
Arbitration – Tanya Landon & Sabrine Schnyder, Sidley Austin LLP 7

3 The Evolving Landscape for Enforcement of International Arbitral Awards in the United States –    
Lea Haber Kuck & Timothy G. Nelson, Skadden, Arps, Slate, Meagher & Flom LLP 15

4 Advantages of International Commercial Arbitration – Maurice Kenton & Peter Hirst, Clyde & Co  20

5 The Enforcement of International Arbitration Agreements in U.S. Courts –  Peter S. Selvin,   
TroyGould PC 25

6 The Use of Economic and Business Expertise in International Arbitration – Andrew Tepperman,   
Charles River Associates 30

7 Controversial Topics in Damage Valuation: Complex Issues Require Sophisticated   
Analytical Methods – José Alberro & Sharon B. Johnson, Cornerstone Research 35

8 The Toolbox of International Arbitration Institutions: How to Make the Best of It? –   
Professor Dr. Eckart Brödermann & Tina Denso, Brödermann Jahn RA GmbH 41

9 Overview Dr. Colin Ong Legal Services: Dr. Colin Ong 46

10 Brunei Dr. Colin Ong Legal Services: Dr. Colin Ong 59

11 China Boss & Young Attorneys-at-Law: Dr. Xu Guojian 68

12 India Kachwaha & Partners: Sumeet Kachwaha & Dharmendra Rautray 80

13 Indonesia Ali Budiardjo, Nugroho, Reksodiputro: Sahat A.M. Siahaan &   
 Ulyarta Naibaho 90

14 Japan Anderson Mori & Tomotsune: Yoshimasa Furuta & Aoi Inoue 101

15 Korea Yulchon LLC: Young Seok Lee & Sae Youn Kim 109

Contributing Editors
Steven Finizio and 
Charlie Caher, Wilmer Cutler 
Pickering Hale and 
Dorr LLP

Head of Business 
Development
Dror Levy

Sales Director
Florjan Osmani

Commercial Director
Antony Dine

Account Directors
Oliver Smith, Rory Smith

Senior Account Managers
Maria Lopez

Sales Support Manager
Toni Hayward

Editor
Rachel Williams

Senior Editor
Suzie Levy

Group Consulting Editor
Alan Falach

Group Publisher
Richard Firth

Published by
Global Legal Group Ltd.
59 Tanner Street
London SE1 3PL, UK
Tel: +44 20 7367 0720
Fax: +44 20 7407 5255
Email: info@glgroup.co.uk
URL: www.glgroup.co.uk

GLG Cover Design
F&F Studio Design

GLG Cover Image Source
iStockphoto

Printed by
Ashford Colour Press Ltd 
July 2015

Copyright © 2015
Global Legal Group Ltd.
All rights reserved
No photocopying

ISBN 978-1-910083-56-7
ISSN 1741-4970

Strategic Partners

Continued Overleaf

Preface: 
■ Preface by Gary Born, Chair, International Arbitration and Litigation Groups,    

Wilmer Cutler Pickering Hale and Dorr LLP 

Central and Eastern Europe and CIS: 
16 Overview Wilmer Cutler Pickering Hale and Dorr LLP: Franz T. Schwarz 118

17 Albania Tonucci & Partners: Neritan Kallfa & Sajmir Dautaj 128

18 Austria Weber & Co.: Stefan Weber & Katharina Kitzberger 136

19 Belarus Law Office “Sysouev, Bondar, Khrapoutski SBH”: Timour Sysouev &   
 Alexandre Khrapoutski 144

20 Hungary Lendvai Partners: András Lendvai & Gergely Horváth 155

21 Lithuania Motieka & Audzevičius: Ramūnas Audzevičius 163

22 Poland Kubas Kos Gałkowski: Rafał Kos & Maciej Durbas 172

23 Romania Popovici Niţu & Asociaţii: Florian Nițu & Raluca Petrescu 181

24 Russia Clifford Chance CIS Limited: Timur Aitkulov & Julia Popelysheva 191

25 Ukraine AEQUO: Pavlo Byelousov 203

Western Europe: 
26 Overview Skadden, Arps, Slate, Meagher & Flom LLP: Dr. Anke Sessler &   

 Dr. Markus Perkams 213

27 Belgium Linklaters LLP: Joost Verlinden & Olivier van der Haegen 218

28 Cyprus Andreas Neocleous & Co LLC: Christiana Pyrkotou &  
 Athina Chatziadamou 228



The International Comparative Legal Guide to: International Arbitration 2015

Western Europe, cont.: 

29 England & Wales Wilmer Cutler Pickering Hale and Dorr LLP: Charlie Caher &   
 Michael Howe 237

30 Finland Lindfors & Co Attorneys at Law: Leena Kujansuu & Petra Kiurunen 257

31 France Lazareff Le Bars: Benoit Le Bars & Raphaël Kaminsky 265

32 Germany Skadden, Arps, Slate, Meagher & Flom LLP: Dr. Anke Sessler &   
 Dr. Markus Perkams 275

33 Ireland Matheson: Nicola Dunleavy & Gearóid Carey 284

34 Italy Chiomenti Studio Legale: Andrea Bernava & Silvio Martuccelli  293

35 Liechtenstein König Rebholz Zechberger: MMag. Benedikt König & Dr. Helene Rebholz 303

36 Luxembourg Loyens & Loeff Luxembourg S.à.r.l.: Véronique Hoffeld 312

37 Netherlands Schutte Schluep & Heide-Jørgensen: Alexandra Schluep & Irina Bordei 321

38 Spain Olleros Abogados, S.L.P.: Iñigo Rodríguez-Sastre & Elena Sevila Sánchez 330

39 Sweden Advokatfirman Vinge: Krister Azelius & Lina Bergqvist 338

40 Switzerland Homburger: Felix Dasser & Balz Gross 346

Latin America: 
41 Overview Baker & McKenzie LLP: Luis M. O’Naghten 356

42 Brazil Costa e Tavares Paes Advogados: Vamilson Costa &   
 Antonio Tavares Paes, Jr. 368

43 Chile Figueroa, Illanes, Huidobro y Salamanca: Juan Eduardo Figueroa Valdes   
 & Luciana Rosa Rodrigues 376

44 Colombia Holland & Knight: Enrique Gómez-Pinzón & Sergio García-Bonilla 384

45 Dominican Republic Medina Garrigó Abogados: Fabiola Medina Garnes &   
 Jesús Francos Rodriguez 390

46 Mexico Von Wobeser y Sierra, SC: Victor M. Ruiz 398

Middle East / Africa: 

47 Overview – MENA Freshfields Bruckhaus Deringer LLP: Sami Tannous & Seema Bono 408

48 Overview –    
Sub-Saharan Africa Baker & McKenzie LLP: Gerhard Rudolph  413

49 OHADA Geni & Kebe: Mouhamed Kebe & Hassane Kone 415

50 Botswana Luke & Associates: Edward W. F. Luke II & Queen Letshabo 423

51 Libya Sefrioui Law Firm: Kamal Sefrioui 432

52 Morocco Hajji & Associés: Amin Hajji 440

53 Nigeria PUNUKA Attorneys & Solicitors: Anthony Idigbe &   
 Emuobonuvie Majemite 447

54 Oman Al Busaidy, Mansoor Jamal & Co.: Mansoor J Malik &   
 Aleem O Shahid 463

55 Qatar Sefrioui Law Firm: Kamal Sefrioui 470

56 South Africa Baker & McKenzie LLP: Gerhard Rudolph & Darryl Bernstein  482

57 UAE Freshfields Bruckhaus Deringer LLP: Sami Tannous & Seema Bono 492

North America: 
58 Overview Paul, Weiss, Rifkind, Wharton & Garrison LLP: H. Christopher Boehning   

 & Melissa C. Monteleone 504

59 Bermuda  Sedgwick Chudleigh Ltd.: Mark Chudleigh & Chen Foley 511

60 Canada Dentons Canada LLP: Gordon L. Tarnowsky, Q.C. & Rachel A. Howie 521

61 Cayman Islands Travers Thorp Alberga: Anna Peccarino & Ian Huskisson 531

62 USA K&L Gates LLP: Peter J. Kalis & Roberta D. Anderson 545



ICLG TO: INTERNATIONAL ARBITRATION 2015 531WWW.ICLG.CO.UK
© Published and reproduced with kind permission by Global Legal Group Ltd, London

Note
All arbitrations where the seat of the arbitration is in the Cayman 
Islands, irrespective of where the parties are based, are governed by 
the Arbitration Law, 2012 (the 2012 Law).  The 2012 Law is based 
largely on the UNCITRAL Model Law and the English Arbitration 
Act of 1996 (the Arbitration Act).  Prior to 2 July 2012, arbitration 
proceedings in the Cayman Islands were governed by the Arbitration 
Law (2001 Revision) (the 2001 Law).  The 2001 Law continues to 
govern arbitrations that were in progress before the implementation 
of the 2012 Law. 
The enforcement of agreements to arbitrate in countries that are 
parties to the 1958 New York Convention on the Enforcement of 
Arbitral Awards (the New York Convention) and the enforcement 
of foreign arbitral awards are governed by the Foreign Arbitral 
Awards Enforcement Law (1997 Revision) (the Foreign Awards 
Law), which incorporates elements of the New York Convention 
into Cayman legislation. 
The 2012 Law governs the conduct of the arbitration proceedings, 
challenges to arbitration agreements in the Cayman Courts and the 
enforcement of Cayman arbitral awards within the jurisdiction.  The 
2012 Law bestows wide powers on the arbitral tribunal, tantamount 
to those of the Cayman Courts.  As a result, an arbitral tribunal is 
capable of awarding any interim or final remedy that the Court may 
award if the dispute being arbitrated had been the subject matter of 
Cayman court proceedings.

1 Arbitration Agreements

1.1  What, if any, are the legal requirements of an 
arbitration agreement under the laws of the Cayman 
Islands?

The definition of “arbitration agreement” in Section 2 of the 2012 
Law is modelled on the UNCITRAL Model Law, and provides that 
the parties may agree to submit to arbitration all or certain disputes 
which have arisen or which may arise between them in respect of a 
defined legal relationship, whether contractual or not.
Pursuant to the 2012 Law, an arbitration agreement may be in the 
form of an arbitration clause in a contract or a separate agreement 
(Section 4(1)).  An arbitration agreement must be in writing and 
contained in a document signed by the parties, or alternatively in an 
exchange of letters, facsimile, telegrams, electronic communications 
or other communications which provide a record of the agreement 
(Section 4(3)).  An arbitration agreement will also be deemed to exist 
where a party asserts the existence of an arbitration agreement in a 

pleading, statement of case or any other document in circumstances 
calling for a reply and the assertion is not denied (Section 4(4)).  
Section 4(8) further states that where parties agree other than in 
writing, by reference to terms which are in writing, they may make 
an agreement in writing.  Section 4(9) provides that a reference in 
(a) a bill of lading to a charter party or other document, or (b) an 
agreement to any other document containing an arbitration clause 
shall constitute an arbitration agreement if the reference is such to 
make that clause a part of the bill of lading or the original agreement.

1.2  What other elements ought to be incorporated in an 
arbitration agreement?

The 2012 Law gives the parties the freedom to tailor arbitration 
agreements to their specific requirements and provides default 
provisions that apply in the absence of agreement.  The rules which 
the parties may agree upon include the number of arbitrators, the 
language of the arbitration, whether the arbitration is to be conducted 
under institutional rules, and whether to nominate an appointing 
authority to choose the members of the arbitral tribunal or to retain 
the power to choose the tribunal themselves.  The parties may agree 
additional rules to be incorporated in the agreement based on the 
nature of the main contract they are entering into. 
There are, however, certain mandatory provisions that are designed 
to uphold the fundamental principles of the 2012 Law, which are: to 
protect the integrity of the arbitration process; to bring about the fair 
resolution of disputes by an impartial tribunal without undue delay 
and expense; to safeguard the public interest; and to limit the scope 
for court intervention in arbitral proceedings.  Such provisions 
cannot be varied by agreement between the parties and include: the 
requirement that the tribunal maintains fairness and impartiality 
throughout the arbitration and that it does not have any conflicts of 
interests; requirements that set out the general duties of the arbitral 
tribunal; the requirements with regard to stay of legal proceedings; 
and the application of the Limitation Law (1996 Revision).  
The 2012 Law expressly recognises that arbitration proceedings are 
to be conducted confidentially (Section 81: Arbitral proceedings 
shall be private and confidential) and it reflects the New York 
Convention in the limited grounds upon which arbitral awards may 
be challenged in the Cayman Courts.

1.3 What has been the approach of the national courts to 
the enforcement of arbitration agreements?

The Law does not impose any restrictions on the types of disputes 
that may be referred to arbitration and the Cayman Court will 
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parties are based, is governed by the 2012 Law.  The Law does not 
only govern the enforcement of arbitration proceedings but also the 
conduct of the arbitration proceedings, challenges to the arbitration 
agreements in the Cayman Courts and the enforcement of Cayman 
arbitral awards within the jurisdiction. 
The 2012 Law applies to all arbitrations commenced after 2 July 
2012 (Section 89(2)).  Arbitration proceedings which were already 
in progress before the 2012 Law came into effect, and any court 
proceedings relating to such proceedings, are governed by the 2001 
Law. 
The enforcement of agreements to arbitrate where the seat of 
the arbitration is in any country that is a party to the New York 
Convention and the enforcement of foreign arbitral New York 
Convention awards are governed by the Foreign Awards Law. 

2.2  Does the same arbitration law govern both domestic 
and international arbitration proceedings? If not, how 
do they differ?

According to Section 3(1), the 2012 Law applies to all arbitration 
proceedings with their seat in the Cayman Islands.  This includes 
both domestic and international arbitration proceedings.  However, 
as stated above, the enforcement of agreements to arbitrate in 
member countries of the New York Convention and the enforcement 
of Convention awards are governed by the Foreign Awards Law.

2.3  Is the law governing international arbitration based 
on	the	UNCITRAL	Model	Law?		Are	there	significant	
differences between the two?

The 2012 Law is largely based on the UNCITRAL Model Law and 
the 1996 Act.  The Law repeals the previous arbitration law of the 
Cayman Islands, the 2001 Law, which was based upon the English 
Arbitration Act 1950 (the 1950 Act) and earlier legislation which 
permitted the courts to exercise a far more extensive supervisory 
jurisdiction over arbitration proceedings.  Where the UNCITRAL 
Model Law and the 1996 Act differ, the 2012 Law adopts aspects 
of each of them in some specific instances and departs from both 
in others.  For example, Section 32 follows Article 23 of the 
UNCITRAL Model Law rather than the 1996 Act in relation to the 
default rules on statements of claim and defences, whereas Section 
15(2) follows the 1996 Act in providing that, in the absence of 
agreement between the parties as to the number of arbitrators, there 
shall be a single arbitrator.  Article 10 of the UNCITRAL Model 
Law provides for three arbitrators in such circumstance.  The default 
procedure for appointing a tribunal of two or more arbitrators 
under Section 16(2)(b) differs from both the UNCITRAL Model 
Law and the 1996 Act in that it provides the parties a mechanism 
for appointing two or more arbitrators either by appointing one 
arbitrator each and agreeing to the appointment of a subsequent 
arbitrator or by two or more parties agreeing to the appointment of 
the required number of arbitrators. 

2.4  To what extent are there mandatory rules governing 
international arbitration proceedings sited in the 
Cayman Islands?

The 2012 Law contains a number of mandatory provisions designed 
to protect the integrity of the arbitration process.  These provisions 
cannot be altered or departed from by agreement between the parties.  
These include, with some variations, a number of the mandatory 

generally adopt a robust approach in enforcing valid and binding 
arbitration agreements. 
The Cayman Court’s approach is mandated by the 2012 Law and 
there is a conspicuous use of the word “shall” throughout the 
legislation.  Section 26(1) provides that any dispute that the parties 
have agreed to arbitrate may be arbitrated unless the arbitration 
agreement is contrary to public policy or the dispute is not capable 
of being determined by arbitration under any other law of the 
Cayman Islands.  Section 3(3), which sets out one of the 2012 Law’s 
founding principles, provides that, in matters governed by the 2012 
Law, the Court should not intervene except as provided in the 2012 
Law. 
Pursuant to Section 9 of the 2012 Law, where a party to an arbitration 
agreement institutes court proceedings in breach of that agreement 
in the Cayman Court, the Court “shall grant a stay unless it is 
satisfied that the arbitration agreement is null and void, inoperative, 
or incapable of being performed”.  That provision echoes Section 
4 of the Arbitral Awards Law, which applies to foreign arbitration 
proceedings: “the court, unless satisfied that the arbitration 
agreement is null and void, inoperative, or incapable of being 
performed or that there is not in fact any dispute between the parties 
with regard to the matter agreed to be referred, shall make an order 
staying the proceedings”.  In both cases, the Court is compelled by 
the “shall” to make an order staying the court proceedings in favour 
of arbitration.
The Court has taken a very robust approach in enforcing Section 
4 of the Foreign Awards Law in relation to court proceedings 
commenced in breach of that provision: See I.N.E.C. Engineering 
Company Limited v Ramoil Holding Company Limited, Grand 
Court (Douglas, Ag. J.) 15 May 1997, in which it was held that “the 
court’s power to stay the proceedings under the Foreign Arbitral 
Awards Enforcement Law, s.4, was mandatory” and, therefore, that 
the Court “was obliged to accede to the defendant’s application [for 
a stay of proceedings] unless it was satisfied that the agreement to 
refer all contractual disputes to arbitration was null and void, or 
that no such dispute existed (page 233, lines 1-8)”. 
The 2012 Law firmly establishes the separability and autonomy of 
arbitration clauses and the competence of the arbitral tribunal to 
rule on its own jurisdiction.  Pursuant to Section 4(5), an arbitration 
agreement which forms or was intended to form part of an agreement 
shall be treated as a distinct agreement and is not void, voidable 
or otherwise unenforceable only because the agreement of which 
it forms part is void, voidable or otherwise unenforceable (Section 
4(5)).  Pursuant to Section 27(2), such arbitration agreement shall 
be treated as an agreement independent of the other terms of the 
contract, and a decision by the arbitral tribunal that the contract is 
null and void shall not entail as a matter of law the invalidity of 
the arbitration clause (Section 27(3)), (Section 4(6)).  An arbitration 
clause extends to a dispute about the validity of the agreement in 
which the clause is found, and even if the Tribunal determines that 
wider agreement to be invalid, the arbitration clause remains in 
force (Section 27(3)).

2 Governing Legislation

2.1  What legislation governs the enforcement of 
arbitration proceedings in the Cayman Islands?

The enforcement of all arbitration proceedings where the seat of 
the arbitration is in the Cayman Islands, irrespective of where the 
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3.3  What is the approach of the national courts in the 
Cayman Islands towards a party who commences 
court proceedings in apparent breach of an arbitration 
agreement? 

As stated in question 1.3 above, the Cayman Court takes a very 
robust approach in the enforcement of arbitration agreements.  
Pursuant to Section 9 of the 2012 Law and Section 4 of the Foreign 
Awards Law, it is mandated to order a stay of any court proceedings 
commenced in breach of an arbitration agreement. 
Section 9 of the 2012 Law provides that where a party to an 
arbitration agreement institutes court proceedings in respect of any 
matter falling within the arbitration agreement, the other party or 
parties to the arbitration agreement may, before taking any steps 
in the court proceedings, apply to the Court for an order staying 
the proceedings.  The Court has the power to grant a stay under 
GCR O. 73, rule 31, and it must grant a stay unless it finds that the 
arbitration agreement is null and void, inoperative or incapable of 
being performed.  It is very important that no steps are taken in the 
court proceedings before applying for a stay.  If a party does take 
any steps in the court proceedings to answer the substantive claim, 
it loses its right to apply for a stay of the proceedings (Section 9(1)).  
This provision mirrors Article II(3) of the New York Convention.
As also indicated in question 1.3 above, the Cayman Court is 
reluctant to stay winding up proceedings notwithstanding the 
existence of arbitration agreements.  In addition to the Cybernaut 
case mentioned above (which concerned a just and equitable 
winding up petition), in Re Ebullio Commodity Master Fund L.P. 
24 May 2013, unreported, the Court held that, in the context of an 
application to restrain and strike out winding up proceedings (based 
on a debt petition), the Court should first determine whether there is 
a bona fide dispute as to the debt relied on.  An arbitration agreement 
between the parties would only come into play if there were such a 
dispute (this reasoning is similar to that adopted in the Ramoil case 
also mentioned above).

3.4  Under what circumstances can a court address 
the issue of the jurisdiction and competence of the 
national arbitral tribunal?  What is the standard of 
review in respect of a tribunal’s decision as to its own 
jurisdiction?

Pursuant to Section 27(1), the arbitral tribunal may rule on its 
own jurisdiction.  Therefore, where a respondent wishes to raise 
objections regarding the tribunal’s jurisdiction, he must first do 
so with the tribunal.  An objection that the tribunal does not have 
jurisdiction must be made no later than the time at which the 
respondent submits his defence (Section 27(4)).  A party shall not be 
precluded from raising a plea that the arbitral tribunal does not have 
jurisdiction by virtue of the fact that it has appointed or participated 
in the appointment of an arbitrator.  A plea that the tribunal is 
exceeding the scope of its authority shall be raised as soon as the 
matter alleged to be beyond the scope of its authority is raised 
during the arbitration proceedings (Section 27(6)).  Notwithstanding 
any delay in raising a plea as set out above, the tribunal may admit 
objections after the specified times if it considers the delay to be 
justified in the circumstances (Section 27(7)).  The tribunal may rule 
on objections either as a preliminary question, or in its final award 
on the merits of the dispute (Section 27(8)). 
Where a ruling is made as a preliminary question, any party may 
apply to the Court within 30 days to decide the matter (Section 
27(9)).  The 2012 Law does not specify whether such an application 
is to be determined by way of a review of the tribunal’s ruling or a 

rules set out in Schedule 1 to the 1996 Act.  For example, Section 
19(1) of the 2012 Law enables the parties to agree on procedures 
for challenging the appointment of an arbitrator on grounds of lack 
of independence or lack of qualifications, whereas Section 24 of 
the 1996 Act sets down a mandatory procedure for applications to 
the Court to challenge arbitrators on such grounds.  Section 30 of 
the 1996 Act allows the parties to contract out of the rule that the 
tribunal is competent to rule on its own jurisdiction but, pursuant 
to Section 27(1) of the 2012 Law, “the arbitral tribunal may rule 
on its own jurisdiction, including any objections to the existence or 
validity of the arbitration agreement”.

3 Jurisdiction

3.1  Are there any subject matters that may not be referred 
to arbitration under the governing law of the Cayman 
Islands?  What is the general approach used in 
determining whether or not a dispute is “arbitrable”?

In principle, there are no restrictions on the types of dispute that 
may be referred to arbitration, including a dispute about the validity 
of an agreement which includes an arbitration agreement (Section 
4(7) of the 2012 Law).  Section 26(1) provides that any dispute that 
the parties have agreed to submit to arbitration may be determined 
by arbitration unless the arbitration agreement is contrary to public 
policy or the dispute is not capable of determination by arbitration 
under any other law of the Cayman Islands.  One notable exception 
to this is the winding up of companies and partnerships.  In the 
case of Cybernaut Growth Fund LP (Grand Court, Jones J, 23 July 
2013), the Cayman Court ruled that a just and equitable winding up 
petition was not a dispute capable of being arbitrated.  That decision 
remains unchallenged to date but is, in our view, questionable and 
conflicts with BVI and English precedents.  Generally speaking, 
although not technically bound by them, the Cayman Court will 
follow English common law principles in determining whether a 
dispute is arbitrable.  However, in the Cybernaut case, it considered 
but refused to follow the English case of Fulham Football Club 
(1987) Ltd v Richards [2012] Ch 333, in which it was determined 
that arbitrators could exercise jurisdiction in relation to winding 
up disputes.  In Cybernaut the Court determined that the remedy 
sought by the petitioner, who presented a just and equitable petition, 
namely a winding up order by which third parties would be bound, 
was beyond the scope of the arbitrators’ powers and that winding up 
orders, supervision orders and orders for the appointment or removal 
of liquidators all fall within the exclusive jurisdiction of the Cayman 
Court.  The Court expressed the view that the principles set out in 
the Fulham Football Club case should be confined to cases in which 
the winding up petition includes discrete claims between the parties 
or matters capable of being disposed of as preliminary issues.  An 
appeal was filed but not proceeded with in the Cybernaut case, so 
that decision remains unchallenged.  However, given developments 
in England it is very possible that the Cybernaut decision may not 
be followed.

3.2  Is an arbitrator permitted to rule on the question of his 
or her own jurisdiction?

The arbitral tribunal may rule on its own jurisdiction, including 
on any objections to the existence or validity of the arbitration 
agreement.  Section 27(1) of the 2012 Law from which this power 
is derived is mandatory and cannot be altered by agreement between 
the parties.

Travers Thorp Alberga Cayman Islands
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The Cayman Islands Courts apply the common law conflict of law 
rules in relation to the effect of limitation periods.  The choice of law 
rule for a contract provides that a contract is governed by its proper 
law and, in the absence of an express or implied choice of law by 
the parties, the proper law of the contract is the law with which the 
contract has its closest and most real connection.  Almost invariably, 
the governing law of the contract will also govern the arbitration 
unless otherwise expressly agreed between the parties.
The Cayman Court will not apply foreign law in arbitration 
proceedings in the Cayman Islands so long as it is not contrary to 
public policy or contrary to any law of the Cayman Islands.

3.7  What is the effect in the Cayman Islands of pending 
insolvency proceedings affecting one or more of the 
parties to ongoing arbitration proceedings?

Sections 6 and 7 of the 2012 Law provide that in relation to a 
contract in which a bankrupt individual or a director of an insolvent 
body corporate has agreed to refer disputes to arbitration, any 
dispute arising from the contract shall be enforceable against the 
trustee in bankruptcy or the liquidator, receiver or administrator as 
the case may be, provided that the relevant office-holder adopts the 
contract.  Section 97(1) of the Companies Law (2013 Revision) (the 
Companies’ Law) and Section 34 of the Bankruptcy Law (1997 
Revision) (the Bankruptcy Law) provide for an automatic stay 
of proceedings against a company in liquidation or an individual 
subject to bankruptcy proceedings in circumstances where a 
winding up order is made or a provisional liquidator is appointed 
to the company or a provisional or absolute bankruptcy order is 
made in respect of an individual.  Both of these provisions permit 
a creditor to apply to the Court to allow arbitration proceedings to 
be continued against a company or individual which is subject to an 
insolvency or bankruptcy process.

4 Choice of Law Rules

4.1  How is the law applicable to the substance of a 
dispute determined?

The 2012 Law requires the arbitral tribunal to determine the dispute 
in accordance with any law chosen by the parties as applicable to 
the substance of the dispute (Section 55(1)), or, if the parties agree, 
in accordance with such other considerations chosen by them or 
determined by the arbitral tribunal (Section 55(3)).  To the extent 
that the parties have not made a choice of law, the tribunal must 
decide the dispute according to the law determined by the conflict 
of law rules which it considers applicable (Section 55(2)).  As stated 
above, the Cayman Islands Courts apply common law conflict of 
law rules.  For example, the choice of law rule for contract provides 
that a contract is governed by its proper law which, in the absence 
of an express or implied choice by the parties, is the law with which 
the contract has its closest and most real connection.  In applying the 
law applicable to the substance of the dispute, the tribunal must have 
regard to the provisions of any contract relating to the substance of 
the dispute, the normal commercial or trade usage of any undefined 
terms in any contract, any established commercial or trade customs 
or practices relevant to the substance of the dispute, and any other 
matters which the parties agree is relevant in the circumstances 
(Section 55(4)).

rehearing of the question of the tribunal’s jurisdiction.  Whilst such 
an application is pending, the tribunal may continue the arbitration 
proceedings and issue an award (Section 27(10)).  After an award 
has been issued, an application may be made within 30 days to the 
Court to set it aside on any of the grounds listed in Section 75(1), 
which include matters relating to the tribunal’s jurisdiction. 
It is important to note that the Court will not allow the enforcement 
of an arbitral award in circumstances where the person against whom 
enforcement is sought shows that the tribunal lacked jurisdiction to 
make the award.

3.5  Under what, if any, circumstances does the national 
law of the Cayman Islands allow an arbitral tribunal to 
assume jurisdiction over individuals or entities which 
are not themselves party to an agreement to arbitrate?

Cayman law does not allow an arbitral tribunal to assume 
jurisdiction over individuals or entities that are not parties to an 
arbitration agreement.  This principle is illustrated by the decision in 
Unilever plc v ABC International (2008 CILR 87), where the Court 
granted injunctive relief restraining the defendant from initiating 
arbitration proceedings against various companies which had 
owned the entity that was a party to an arbitration agreement with 
the defendant over a period of time.  In Unilever, the Court stated 
that the “group enterprise” theory is not a recognised doctrine in the 
Cayman Islands. 
Section 36(1) of the 2012 Law further states that the tribunal may 
not order the consolidation of arbitration proceedings or concurrent 
hearings taking place in multiple arbitrations unless the parties 
specifically agree to grant the tribunal the power to do so. 
Furthermore, the Contracts (Rights of Third Parties) Law 2014 (the 
Rights of Third Parties Law) was enacted on 21 May 2014.  The 
Rights of Third Parties Law requires parties to specifically opt in 
to a contract so as to be bound by it and benefit from its terms.  
Unless a party expressly opts in, that party will not have any rights 
to enforce any of the terms of the contract, including arbitration 
clauses.  Pursuant to Section 11(1) of the Rights of Third Parties 
Law, if a third party has a right to enforce a term in a contract which 
is subject to an arbitration agreement, then that third party shall be 
treated as a party to the arbitration agreement.  Whilst still untested 
as at the date of publication, it is expected that this provision will 
inevitably affect the extent of the jurisdiction of the arbitral tribunal 
if the parties expressly agree that the Rights of Third Parties Law 
will apply to the contract containing or attaching the arbitration 
agreement. 

3.6  What laws or rules prescribe limitation periods for the 
commencement of arbitrations in the Cayman Islands 
and what is the typical length of such periods?  Do 
the national courts of the Cayman Islands consider 
such rules procedural or substantive, i.e., what choice 
of law rules govern the application of limitation 
periods?

Section 14(1) of the Law provides that the Limitation Law (1996 
Revision) (the Limitation Law) applies to arbitration proceedings 
as it applies to court proceedings.  Under the Limitation Law, 
contract claims must be commenced within six years of the breach 
of contract and tortious claims must be commenced within six years 
of the date on which damage is suffered.  Claims for the recovery 
of land must be commenced within 12 years of the cause of action 
accruing and no limitation period applies to claims for fraudulent 
breach of trust by a beneficiary against a trustee. 
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the arbitral tribunal) fails to perform any function assigned to it 
under such procedure (Section 16(4)).  In making the appointment, 
the Appointing Authority will consider, inter alia, the following 
matters: the subject matter of the arbitration; the availability of any 
proposed arbitrator; any qualifications required by the arbitration 
agreement or by the parties; and such other considerations as are 
likely to secure the appointment of an independent and impartial 
arbitrator (Section 16(5)).

5.3  Can a court intervene in the selection of arbitrators? If 
so, how?

The Court may designate an Appointing Authority where one has 
not been chosen by the parties but it cannot appoint any arbitrators 
directly.  The Appointing Authority performs the functions which in 
other systems of law may be performed by the Court.  Pursuant to 
Section 19(4), a party has recourse to the Court if his challenge of an 
arbitrator before the arbitral tribunal is unsuccessful.  An application 
to the Court to decide on the challenge must be made within 30 
days after notice of the decision rejecting the challenge is received 
and the Court may make any order it sees fit on that application.  
Pursuant to Section 19(5), no appeal shall lie against the decision of 
the Court on an application made under Section 19(4).

5.4  What are the requirements (if any) as to arbitrator 
independence, neutrality and/or impartiality and 
for	disclosure	of	potential	conflicts	of	interest	for	
arbitrators imposed by law or issued by arbitration 
institutions within the Cayman Islands?

Sections 18(1) and 18(2) of the 2012 Law impose on an arbitrator, 
both before and during his appointment, an obligation to disclose 
any circumstances which might reasonably compromise his 
impartiality or independence.  Although a party is able to dispute 
the jurisdiction of an arbitrator notwithstanding that he appointed 
or contributed to his appointment, a party may not bring a challenge 
based on a conflict of interests of an arbitrator whom he appointed, 
or participated in the appointment of, unless the grounds for the 
challenge only became known to the party after the appointment 
was made (Section 18(4)).  These provisions mirror Article 12 of the 
UNCITRAL Model Law.

6 Procedural Rules

6.1  Are there laws or rules governing the procedure of 
arbitration in the Cayman Islands?  If so, do those 
laws or rules apply to all arbitral proceedings sited in 
The Cayman Islands?  

Parties to an arbitration agreement may tailor rules of procedure 
to meet their needs subject to the mandatory provisions set out in 
Section 28 of the 2012 Law which cannot be altered by agreement.  
The tribunal must act fairly and impartially, it must allow each party 
a reasonable opportunity to present his case and must conduct the 
arbitration without unnecessary delay or expense.  The matters 
which the parties may agree upon or, failing agreement, which are 
to be determined by the tribunal in accordance with the 2012 Law, 
include the seat of the arbitration (Section 30(1)), the language of 
the arbitration (Section 31(1)) and the timetable for the submission 
of statements of claim and defence (Section 32(1)).  A presiding 
arbitrator, if so authorised by the parties or by all members of the 
arbitral tribunal, may decide any questions of procedure during the 
course of the arbitration proceedings (Section 24(4)).

4.2  In what circumstances will mandatory laws (of the 
seat or of another jurisdiction) prevail over the law 
chosen by the parties?

As stated above, the application of foreign law in arbitral 
proceedings in the Cayman Islands is only permissible provided 
that any such law is not contrary to public policy and that it is not 
contrary to the provisions of any Cayman statute.  To the extent that 
foreign law provisions conflict with Cayman statute, the latter will 
have overriding effect.

4.3  What choice of law rules govern the formation, 
validity, and legality of arbitration agreements?

Common law choice of law rules also apply to the determination 
of the law applicable to the formation, validity and legality of 
arbitration agreements.  Section 4(5) of the 2012 Law provides that 
an arbitration agreement which forms or was intended to form part 
of another agreement is to be treated as distinct from that agreement.  
Accordingly, the law applicable to the arbitration agreement may 
differ from the law applicable to the agreement of which it forms part.  
As stated above, the Cayman Islands Courts apply the common law 
conflict of law rules.  The choice of law rule for a contract provides 
that a contract is governed by its proper law and, in the absence of an 
express or implied choice of law by the parties, the proper law of the 
arbitration agreement will be the law with which the contract has its 
closest and most real connection.  Almost invariably, this will be the 
same law as the governing law of the main contract.

5 Selection of Arbitral Tribunal

5.1  Are there any limits to the parties’ autonomy to select 
arbitrators?

The Law does not impose any limits on the parties’ freedom to select 
arbitrators.  The parties are free to agree on the number of arbitrators, 
the procedure for their appointment and the qualifications which the 
arbitrators must possess (Sections 15(1) and 16(1)).

5.2  If the parties’ chosen method for selecting arbitrators 
fails, is there a default procedure?

In circumstances where the parties have not agreed on a procedure 
or have not chosen a set of institutional rules which provide a 
procedure for the appointment of the tribunal, Section 16(2) sets 
out the procedure to be followed for appointing the tribunal.  In an 
arbitration with a sole arbitrator, the arbitrator shall be appointed, 
upon the request of a party to the agreement, by the appointing 
authority chosen by the parties; in an arbitration with two or more 
arbitrators, the parties shall appoint an odd number of arbitrators, 
either by each party appointing an arbitrator and agreeing to the 
appointment of a subsequent one or two or more parties agreeing to 
the appointment of the required number of arbitrators. 
Where, within 30 days of a request to do so, a party fails to appoint 
an arbitrator, or if the parties fail to agree on the appointment of 
an additional arbitrator, the appointment shall be made by the 
Appointing Authority (Section 16(3)).  An application may also be 
made to the Appointing Authority for assistance with the appointment 
of the tribunal: where one party fails to act as required under any 
agreed procedures; if the parties are unable to reach agreement 
under such procedure; or if a third party to the agreement (including 
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time determined by the tribunal, the tribunal may: (a) in the case 
of a failure by the claimant, terminate the proceedings; or (b) in 
the case of a failure by the respondent, continue the proceedings 
without treating such failure in itself as an admission of the claim.  
Where a party fails to appear at a hearing or to produce documentary 
evidence, (c) the tribunal may continue the proceedings and make 
an award on the basis of the evidence before it.

6.5 Are there rules restricting the appearance of 
lawyers from other jurisdictions in legal matters in 
the Cayman Islands and, if so, is it clear that such 
restrictions do not apply to arbitration proceedings 
sited in the Cayman Islands?

Section 34 of the 2012 Law provides that, “unless otherwise 
agreed by the parties”, a party to an arbitration agreement may be 
represented in arbitral proceedings by a legal practitioner admitted 
to practise in the Cayman Islands, or by any other person chosen by 
him.  This would include a lawyer admitted to practise outside the 
Cayman Islands, e.g. an English QC.  
However, under the Legal Practitioners Law (2012 Revision), 
a person not admitted to practise in the Cayman Islands who 
appears in any civil or criminal proceeding or prepares any 
instrument relating to any legal proceedings or receives a fee for 
doing so commits a criminal offence.  Therefore, any overseas 
lawyer coming to the Cayman Islands to participate in arbitration 
proceedings would need to obtain a temporary work permit from 
the Immigration Department of the Cayman Islands’ Government.  
Subject to meeting the appropriate requirements as to qualification 
and experience of visiting lawyers, the work permit application 
procedure is relatively straightforward and it only takes around a 
week for a temporary work permit to be issued.

6.6 To what extent are there laws or rules in the Cayman 
Islands providing for arbitrator immunity?

Section 25(1) of the 2012 Law extends immunity to arbitrators for 
any consequences or costs resulting from: (a) negligence in respect 
of anything done or omitted to be done by him in his capacity as 
arbitrator; or (b) any mistake of law, fact or procedure made by 
him in the course of arbitration proceedings or in the making of an 
arbitral award.

6.7  Do the national courts have jurisdiction to deal with 
procedural issues arising during an arbitration?

Section 43 of the 2012 Law sets out the powers that the Court may 
exercise in support of arbitration proceedings.  These include the 
same powers that the tribunal may exercise under Sections 38 and 40 
of the 2012 Law.  In addition, the Court may: (1) compel a witness 
to attend the Court and to give evidence or produce documents; (2) 
secure the amount in dispute; (3) prevent the dissipation of assets 
against which an award may be enforced; and (4) grant interim 
injunctions.  
An order of the Court pursuant to Section 43 shall cease to have 
effect in whole or in part if the arbitral tribunal or any such arbitral 
tribunal or person having power to act in relation to the subject 
matter of the order makes an order to which the order of the Court 
relates.  
In cases of urgency, the Court may grant orders preserving evidence 
or assets on the application of a party, or proposed party, to arbitral 
proceedings.  In non-urgent cases, the Court may also grant other 
forms of relief, but only where the application has been made with 

6.2  In arbitration proceedings conducted in the Cayman 
Islands, are there any particular procedural steps that 
are required by law?

Generally, the Law leaves the procedural steps to be completed in the 
arbitration to the parties to agree, or failing agreement, to the tribunal 
to determine.  For example, pursuant to Section 33 of the 2012 Law, 
“subject to any contrary agreement by the parties”, the tribunal 
must determine: whether to hold an oral hearing for the presentation 
of evidence; whether to order the production of documents and other 
written materials; the use of telecommunications technology; or a 
combination of these.  Unless the parties agree that no hearings shall 
be held, the tribunal shall, upon the request of a party, hold such 
hearings at an appropriate stage of the proceedings. 

6.3  Are there any particular rules that govern the conduct 
of counsel from the Cayman Islands in arbitral 
proceedings sited in the Cayman Islands?  If so: (i) do 
those same rules also govern the conduct of counsel 
from the Cayman Islands in arbitral proceedings sited 
elsewhere; and (ii) do those same rules also govern 
the conduct of counsel from countries other than the 
Cayman Islands in arbitral proceedings sited in the 
Cayman Islands?

The same rules of conduct apply equally to local and visiting 
attorneys.  The Cayman Bar Association has a Code of Conduct in 
place which is based on the code of conduct of the International 
Bar Association.  In addition, draft Legal Practitioners (Code of 
Professional Conduct) Regulations (the Draft Code of Conduct 
Regulations) are being considered by the legislators and, if formally 
adopted, they will govern the conduct of all attorneys participating in 
arbitral proceedings in the Cayman Islands, whether the participation 
is as an arbitrator or a legal representative.  These are based largely 
on the Solicitors’ Rules of Conduct of the Law Society of England 
and Wales.  Rule 8.5(a) of the Draft Code of Conduct Regulations 
states that the jurisdiction of the Disciplinary Authority it creates 
(and therefore presumably its provisions generally) will apply to 
all attorneys admitted to practise in the Cayman Islands, regardless 
of where their conduct occurs.  It would also apply to attorneys 
not admitted in Cayman to the extent that they provide or offer to 
provide any legal services in Cayman.  While the Regulations go 
through the formal consideration process, the vast majority of legal 
practitioners on the Islands have voluntarily adopted them.  Section 
25(1) of the 2012 Law, however, provides that an arbitrator is not 
liable for any consequences or costs resulting from any negligent 
acts or omissions in his capacity as arbitrator, or for any mistakes 
of law, fact or procedure in the course of arbitration proceedings.

6.4 What powers and duties does the national law of the 
Cayman Islands impose upon arbitrators?

In addition to the duties imposed on the arbitral tribunal by Section 
28 of the 2012 Law (see question 6.1 above), Section 38 of the 2012 
Law allows the parties to agree on the powers that may be exercised 
by the tribunal for the purposes of and in relation to arbitration 
proceedings.  These include: making orders and directions in relation 
to matters such as security for costs; disclosure of documents; 
interrogatories; giving of evidence by affidavit; the examination on 
oath or on affirmation of witnesses; and the preservation and interim 
custody of any evidence for the purposes of the proceedings and 
of any property that forms part of the subject matter of the dispute.  
Pursuant to Section 39, unless otherwise agreed, where a party 
fails to provide his statement of case by the agreed time or by the 
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measure or order if the tribunal later determines that it should not 
have been granted (Section 51(1)).

7.2  Is a court entitled to grant preliminary or interim 
relief in proceedings subject to arbitration?  In what 
circumstances?  Can a party’s request to a court 
for relief have any effect on the jurisdiction of the 
arbitration tribunal?

Section 54 bestows on the Cayman Court the same power of 
granting interim measures in relation to arbitration proceedings, 
irrespective of whether or not the seat of the arbitration is in the 
Cayman Islands, as it has in relation to court proceedings.  The 
Court must exercise such powers in accordance with its own 
procedures and in consideration of the principles of international 
arbitration.  The Court is therefore able to grant injunctive and other 
relief similar to that which the tribunal may grant.  An application 
to the Court for interim relief does not affect the jurisdiction of the 
tribunal.  In light of the principle of non-intervention by the Court in 
arbitration proceedings set out in Section 3(c), the Court may only 
be persuaded to grant interim relief where the tribunal is unable to 
act itself, such as where the tribunal has not yet been appointed or 
where relief is sought against a person who is not a party to the 
arbitration agreement.

7.3  In practice, what is the approach of the national 
courts to requests for interim relief by parties to 
arbitration agreements?

The Law is yet to be tested in the Cayman Islands Courts.  Whilst 
English precedents are not binding on the Cayman Court, in the 
absence of Cayman authorities on particular areas of law, the 
Cayman Court may follow the approach adopted by the English 
Courts under the 1996 Act, which recognise the arbitral tribunal as 
having primary responsibility for granting interim relief and only 
acting where the tribunal is unable to do so.

7.4 Under what circumstances will a national court of the 
Cayman Islands issue an anti-suit injunction in aid of 
an arbitration?

The Cayman Islands Courts are generally willing to grant anti-suit 
injunctions to restrain foreign court proceedings where the Cayman 
Islands is the natural forum for the resolution of the dispute and 
the commencement or continuation of the foreign proceedings is 
regarded as vexatious or oppressive (see, for example, In re Cotorro 
Trust 1997 CILR 1).  Although we are not aware of any reported 
cases in the Cayman Islands involving the granting of an anti-suit 
injunction to restrain foreign proceedings brought in breach of an 
arbitration agreement, we consider that, in an appropriate case, the 
Court would likely follow English authorities such as The Angelic 
Grace [1995] 1 Lloyd’s Rep. 87, where an anti-suit injunction was 
granted to hold a party to an arbitration agreement on the basis 
that, without an injunction, the claimant would be deprived of its 
contractual right to have disputes settled by arbitration.
The Cayman Islands Courts are not bound by the principle 
established by the European Court of Justice in Allianz SpA v West 
Tankers Inc (Case C-185/07), whereby Courts in the Member States 
of the EU may not issue anti-suit injunctions to restrain proceedings 
in other EU Member States commenced in breach of an arbitration 
agreement.  Accordingly, it would be open to the Cayman Islands 
Courts to restrain foreign proceedings brought in breach of an 
arbitration agreement whether the proceedings were commenced in 
the Courts of EU Member States or in other countries.

the permission of the tribunal or with the written agreement of the 
other parties to the arbitral proceedings.  In either case, the Court 
may only act if, and to the extent that, the tribunal has no power 
or is unable for the time being to act effectively.  This requirement 
(Section 43(5)) provides protection against undue interference from 
the Courts in the arbitral process.  All directions given by the arbitral 
tribunal may, with the leave of the Court, be enforceable in the 
same manner as if they were orders made by the Court and, where 
leave is given, judgment may be entered in the terms of the order or 
directions given by the arbitral tribunal (Section 38(5)).

7 Preliminary Relief and Interim Measures

7.1  Is an arbitrator in the Cayman Islands permitted to 
award preliminary or interim relief?  If so, what types 
of relief?  Must an arbitrator seek the assistance of a 
court to do so?

Part VIII of the Law contains detailed provisions relating to the 
granting of interim relief by an arbitral tribunal based on Articles 
17 and 17A-17I of the UNCITRAL Model Law as amended in 
2006.  The tribunal is not required to seek assistance from the Court 
before granting interim relief.  Under Section 44, in the absence of 
an agreement to the contrary, the tribunal may grant interim relief 
prior to the issue of its award.  Pursuant to Section 45, in order to 
obtain interim relief from the arbitral tribunal the requesting party 
must show that: (i) harm not adequately reparable by damages is 
likely to result if the relief is not granted; (ii) such harm substantially 
outweighs the harm likely to result to the party against whom 
the measure is directed if the relief is granted; and (iii) there is a 
reasonable possibility that the requesting party will succeed on the 
merits of the claim. 
The tribunal may require a party seeking an interim measure to 
provide appropriate security in connection with the measure and 
it shall require a party applying for a preliminary order to provide 
appropriate security in connection with the order unless the arbitral 
tribunal considers it inappropriate or unnecessary to do so (Section 
49). 
An interim measure ordered by the tribunal is binding and may be 
enforced by application to the Court irrespective of the jurisdiction 
in which it was granted, subject to a number of defences set out in 
Section 53(1). 
Part VIII also sets out the procedures applicable where a party 
wishes to seek interim relief from the tribunal without notice 
to the other parties.  Unless otherwise agreed, the tribunal may 
grant interim relief following an application made without notice, 
together with a preliminary order directing a party not to frustrate 
the purpose of the relief if it is satisfied that the provision of notice 
to the other parties may frustrate the purpose of the relief (Section 
46(2)).  The applicant is subject to a duty of full and frank disclosure 
similar to that which applies when seeking injunctive relief from 
the Court without notice (Section 50(3)).  After a preliminary order 
has been granted, the tribunal must give notice to all parties of all 
oral communications between it and any party relating to the interim 
relief and preliminary order.  The tribunal must also give the party 
against whom the order is directed an opportunity to present its case 
at the earliest time practicable and decide promptly on any objection 
raised to the preliminary order (Sections 47(1), (2) and (3)).  A 
preliminary order expires 20 days after the date on which it was 
issued and, although binding on the parties, is not an award and may 
not therefore be enforced by the Court (Sections 47(4), (6) and (7)).  
A party seeking interim relief or applying for a preliminary order 
from the tribunal is liable for any costs and damages caused by the 
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discovery of documents and interrogatories; the giving of evidence 
by affidavit; the examination of a party on oath or affirmation; the 
interim custody of any evidence for the purposes of the proceedings; 
the taking of samples or observations or the conducting of 
experiments upon any property that forms part of the subject matter 
of the dispute; and the preservation or interim custody or sale of any 
property that forms part of the subject matter of the dispute. 
The Court, in urgent situations, may grant orders where a party or 
proposed party to arbitral proceedings has made an application.  
In non-urgent cases, the Court may only grant such relief where 
the tribunal has permitted the application or the other party to the 
proceedings has expressly agreed.  In either case, the Court may 
only act if and to the extent that the tribunal has no power or is 
unable for the time being, to act effectively.

8.4  What, if any, laws, regulations or professional rules 
apply to the production of written and/or oral witness 
testimony?  For example, must witnesses be sworn in 
before the tribunal or is cross-examination allowed?

Parties can agree to an oral hearing for the presentation of evidence.  
In the absence of agreement, the arbitral tribunal will determine 
whether or not to hold a hearing.  The arbitral tribunal must hold 
a hearing if one is requested by a party (Sections 33(1)(a) and (2)).  
The parties can also agree on the extent of the tribunal’s power to 
order: (i) that evidence be given by affidavit; and (ii) that a party or 
witness be examined on oath or affirmation.  In the absence of an 
agreement between the parties, the tribunal will decide. 
Pursuant to Section 37 of the 2012 Law, unless otherwise agreed 
between the parties, the arbitral tribunal may appoint one or more 
experts to report to it on specific issues to be determined by the 
tribunal and it may require a party to give the expert any relevant 
information or to produce or provide access to any relevant 
documents, goods or other property for his inspection.  Either by 
agreement between the parties or at the instance of the arbitral 
tribunal, the expert(s) shall, following the presentation of their 
evidence, attend a hearing for the purposes of being cross-examined 
on their evidence and the parties shall have the opportunity to make 
representation about any expert opinion, to hear any oral expert 
opinion and to ask questions of the expert giving it.
The tribunal has the power to administer any necessary oath or 
take any necessary affirmation for these purposes (Section 38(3)).  
A person who wilfully or corruptly gives false evidence before an 
arbitral tribunal will be guilty of the criminal offence of perjury as 
if the evidence had been given in court proceedings (Section 42).

8.5  What is the scope of the privilege rules under the 
law of the Cayman Islands? For example, do all 
communications with outside counsel and/or in-house 
counsel attract privilege? In what circumstances is 
privilege deemed to have been waived?

Cayman Islands law recognises the following main categories of 
privilege in respect to the production of documents: (1) legal advice 
privilege: which applies to confidential communications between 
a client and his lawyer for the purposes of giving or receiving 
legal advice; (2) litigation privilege: which applies to confidential 
communications between a client and his lawyer, or between a 
client or his lawyer and a third party, for the purposes of litigation, 
arbitration or other adversarial proceedings; (3) without prejudice 
privilege: which applies to communications attempting to settle 
a dispute between the parties to the dispute; and (4) joint interest 
privilege and common interest privilege: which apply in a number 
of circumstances, including where two or more parties retain the 

7.5 Does the national law allow for the national court and/
or arbitral tribunal to order security for costs?

Section 38(2)(a) provides that, subject to any contrary agreement 
between the parties, the arbitral tribunal may order the claimant 
to provide security for costs.  Section 38(4) provides that security 
is not to be required solely on the grounds that the claimant is an 
individual ordinarily resident outside the Cayman Islands or is 
a company formed, or with its central management, outside the 
Cayman Islands.  Under Section 43(1), the Court has the same 
power to make orders in respect of the matters set out in Section 
38, including security for costs, as it would in relation to an action 
in the Court.  The Court may order any applicant (including an 
applicant who has been granted leave to appeal) to provide security 
for costs of any arbitration application under GCR O. 73, r. 16 of 
GCR Amendment No. 1 Rules.

8 Evidentiary Matters

8.1  What rules of evidence (if any) apply to arbitral 
proceedings in the Cayman Islands?

Unless the parties agree otherwise, the arbitral tribunal may conduct 
the arbitration in such manner as it deems appropriate.  This includes 
the power to determine the admissibility, relevance, materiality and 
weight of any evidence (Sections 29(2) and (3)).  The parties may 
agree on whether they wish the arbitral tribunal to apply rules of 
evidence in the arbitration, or in the absence of agreement between 
the parties, the arbitral tribunal must determine whether to apply 
rules of evidence, such as the International Bar Association Rules 
on the Taking of Evidence in International Arbitration.  To the extent 
that the parties wish to have regard to the rules of evidence that 
apply in court proceedings in the Cayman Islands, the Grand Court 
Rules set out the rules of evidence that apply in Cayman Islands 
proceedings.  These are similar to the Rules of the Supreme Court 
and common law laws that were in force in England prior to the 
commencement of the Civil Procedure Rules in 1999.

8.2  Are there limits on the scope of an arbitrator’s 
authority to order the disclosure of documents and 
other disclosure (including third party disclosure)?

In the absence of an agreement between the parties as to the 
powers to be given to the arbitral tribunal with regard to the 
disclosure of documents, Section 38(2)(b) empowers the tribunal 
to make disclosure orders as it considers appropriate.  Pursuant to 
Section 40, the arbitral tribunal (and “any party to an arbitration 
agreement”) can compel a witness to appear before the Court to 
attend and give evidence and produce documents.  This procedure 
cannot be used to compel a witness to produce documents that he 
could not be compelled to produce on the trial of an action in court 
proceedings.  The Court may order that a writ compelling a witness 
to attend and give evidence and produce specified documents shall 
be issued to compel the attendance before an arbitral tribunal of a 
witness wherever he may be within the Islands (Section 41(2)).

8.3  Under what circumstances, if any, is a court able to 
intervene in matters of disclosure/discovery?

As stated in question 6.7 above, pursuant to Section 43 of the 2012 
Law, the Court has the same power as the arbitral tribunal to make 
orders in support of arbitration proceedings, inter alia, for the 
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of particular conditions, or an award relating to compliance or non-
compliance with a particular rule, standard or quality.  Where the 
tribunal makes such an award, it must specify the issue, claim or 
part of a claim which is the subject matter of the award (Section 56).
The Law does not impose a time limit on the tribunal for the making 
of its award, but allows the parties to agree to do so (Section 59).

10  Challenge of an Award

10.1  On what bases, if any, are parties entitled to challenge 
an arbitral award made in the Cayman Islands?

The Law outlines two bases upon which a party may challenge an 
arbitral award made in the Cayman Islands.  A party may apply to 
the Grand Court of the Cayman Islands under Section 75 to set aside 
an award on the grounds that: (1) a party to the arbitration agreement 
was under an incapacity or placed under duress to enter into an 
arbitration agreement; (2) the arbitration agreement is not valid 
under the law to which the parties have subjected it, or failing any 
indication thereof, under Cayman Islands law; (3) the party making 
the application was not given proper notice of the appointment of 
the tribunal or the arbitration proceedings or was unable to present 
his case; (4) the award deals with a dispute not contemplated by or 
not falling within the terms of the submission to arbitration; (5) the 
composition of the tribunal was not in accordance with the parties’ 
agreement or the Law; (6) the making of the award was affected 
by fraud; or (7) a breach of the rules of natural justice occurred in 
connection with the making of the award. 
The Court may also set aside an award if it finds that the subject 
matter of the dispute is not capable of settlement by arbitration, 
or that the award is contrary to public policy.  A party may, with 
the permission of the Grand Court, appeal on any questions of 
law arising out of the arbitral award under Section 76.  However, 
before it grants permission, the Court must be satisfied that: (1) the 
determination of the question will substantially affect the rights of 
one or more of the parties; (2) the question is one that the tribunal 
was asked to determine; (3) on the basis of the tribunal’s findings 
of fact, its decision on the question is obviously wrong, or the 
question is one of general public importance and the decision of 
the tribunal is at least open to serious doubt; and (4) it is just and 
proper for the Court to determine the question notwithstanding the 
parties’ agreement to arbitrate (Section 76(4)).  Under Sections 
76(7) and (9), the Court may on appeal: confirm the award; vary 
the award; remit the award to the tribunal in whole or in part for 
reconsideration; or, where the latter would be inappropriate, set 
aside the award in whole or in part.
The 2012 Law does not specify whether an application to set aside 
an award is to be determined by way of review or re-hearing but the 
UK Supreme Court has determined that, in relation to the equivalent 
provision in the 1996 Act, the Court is to conduct a re-hearing on the 
question of the tribunal’s jurisdiction (see Dallah Real Estate and 
Tourism Holding Co v Ministry of Religious Affairs, Government of 
Pakistan [2011] 1 AC 763).  This decision is likely to be influential 
in the Cayman Islands.
Before an application to set aside an award under Section 75 or 
an appeal under Section 76 may be brought, the party wishing 
to challenge the award must first have exhausted every available 
arbitral process of appeal or review (Section 77(2)).  The deadline 
for bringing an application to set aside an award or appeal is within 
30 days of the date of the award (Section 75(2)), or, if a request 
has been made under Section 69 to correct any specific computation 
error or to give interpretation of any specific point in an award, 

same lawyer or share a joint or common interest in the subject matter 
of a privileged communication.  Most communications between a 
client and outside counsel are likely to be for the purposes of giving 
or receiving legal advice or litigation and would therefore attract 
privilege, but communications for unrelated purposes do not.  Where 
in-house counsel performs both legal and non-legal functions, 
communications related to their non-legal functions are not covered 
by legal advice privilege.  Privilege may be waived in cases where 
the contents of a privileged document are disclosed to a third party 
without the imposition of any obligation of confidentiality.
Section 81 of the 2012 Law provides that the tribunal shall conduct 
arbitration proceedings in private and confidentially.  Subject to 
limited exceptions, any disclosure by the tribunal or another party 
of confidential information relating to the arbitration is actionable 
as a breach of an obligation of confidence, and the tribunal and 
all parties must take reasonable steps to prevent the unauthorised 
disclosure of confidential information by any third party involved in 
the arbitration proceedings.  The exceptions include circumstances 
where disclosure is: (1) expressly or impliedly authorised; (2) 
required in order to comply with any enactment or rule of law; 
(3) reasonably considered as necessary to protect a party’s lawful 
interests; (4) in the public interest; or (5) necessary in the interests 
of justice.
Regard should also be given to the Confidential Relationships 
(Preservation) Law (2009 Revision) (the Confidentiality Law).  The 
Confidentiality Law applies to professional parties including banks, 
accountants and corporate administrators and prevents the disclosure 
of confidential information of a business or professional nature that 
may be held by such parties on behalf of third parties.  It requires 
the professional service providers to protect the confidentiality of 
the information it holds and not to disclose it without the leave of the 
Court or the express consent of the party to whom the confidential 
information belongs.  Section 5 of the Confidentiality Law makes 
it a criminal offence for a service provider to disclose confidential 
information other than with the express consent of the party to 
whom the information belongs or a direction from the Court under 
Section 4 of the Confidentiality Law. 

9 Making an Award

9.1  What, if any, are the legal requirements of an arbitral 
award?  For example, is there any requirement under 
the law of the Cayman Islands that the Award contain 
reasons or that the arbitrators sign every page?

The requirements as to the form and content of all arbitral awards 
are outlined in Section 63 of the 2012 Law.  The arbitral award must 
be made in writing and signed by the tribunal.  Unless the parties 
have agreed that no reasons are to be stated in the award or the 
award is made for the purposes of recording a settlement reached 
between the parties, the award must state the reasons on which it 
is based. 
Where the tribunal consists of two or more arbitrators, the majority 
may sign the award if the reason for any arbitrator’s signature 
being omitted is stated in the award.  Each arbitrator need only sign 
the final page of the award to signify his or her approval.  Signed 
originals of the award must be provided to each party.  The date of 
the award and seat of the arbitration must also be stated in the award. 
Unless otherwise agreed, the tribunal may make more than one 
award at different times during the arbitral proceedings on different 
aspects of the matters to be determined, such as an award determining 
particular facts, an award relating to the existence or non-existence 
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gives effect to the New York Convention in Cayman.  As a result, the 
enforcement of awards made in states which are parties to the New 
York Convention has been a straightforward exercise since it came 
into effect in 1975 and the Cayman Courts have readily enforced 
such awards under that legislation (see, for example, In the matter of 
Swiss Oil Corporation: InMar Maritima SA and Others v Republic 
of Gabon (1988-89 CILR 277) and Tek Technologies Corporation v 
Dockerty (2000 CILR 196)).  The grounds for refusing enforcement 
set out in Section 7 of the Foreign Awards Law mirror those in the 
New York Convention and in Section 103 of the English 1996 Act. 

11.2		 Has	the	Cayman	Islands	signed	and/or	ratified	any	
regional Conventions concerning the recognition and 
enforcement of arbitral awards?

At present, there are no major regional conventions concerning 
the recognition and enforcement of arbitral awards in force in the 
Cayman Islands.

11.3  What is the approach of the national courts in 
the Cayman Islands towards the recognition and 
enforcement of arbitration awards in practice?  What 
steps are parties required to take?

As indicated in question 11.1 above, the Cayman Islands Courts 
regularly enforce New York Convention awards in accordance with 
the Foreign Awards Law.  The grounds for disputing enforcement 
of such awards are very narrow (see, for example, Tek Technologies 
Corporation v Dockery and Windmaster Manufacturing 2000 CILR 
196, and In The Matter Of Swiss Oil Corporation 1988-89 CILR 
277). 
The party seeking to enforce a Convention award must produce: 
(1) the duly authenticated original award or a duly certified copy of 
it; (2) the original arbitration agreement or a duly certified copy of 
it; and (3) where the award or agreement is in a foreign language, 
a translation of it certified by an official or sworn translator or 
by a diplomatic or consular agent.  As the 2012 Law has only 
recently been enacted, the provisions that it contains regarding the 
enforcement of awards made in the Cayman Islands are yet to be 
tested before the Cayman Islands Courts.  However, it is expected 
that the Courts will be as willing to enforce Cayman Islands 
awards as they are to enforce foreign awards.  Indeed Section 72(5) 
duplicates the Foreign Awards Law’s provisions as to enforcement, 
stating: “An arbitral award, irrespective of the country in which it 
was made, shall be recognized as binding and, upon application to 
the Court, shall be enforced subject (whether or not it is a convention 
award) to the provisions of Sections 6 and 7 of the Foreign Arbitral 
Awards Enforcement Law, (1997 Revision)”.  Those provisions state 
that enforcement is mandatory subject to the standard Convention 
defences that are outlined in Section 7 of the Foreign Awards Law. 
In accordance with GCR O. 73, r. 31 of the GCR Amendment 
No.1 2013, the parties must apply for leave to enforce an award 
by ex parte originating summons, and must file supporting affidavit 
evidence exhibiting both the arbitration agreement and the award, 
as well as the documents referred to above in respect of Convention 
awards. 
In addition, Order 11, r.1 of GCR Amendment No.1 2013 provides 
that service of a writ out of jurisdiction is permissible in cases where 
the claim is brought to enforce any arbitral award.  An application 
for leave to serve the writ out of jurisdiction must be supported by 
an affidavit stating: the grounds upon which the application is made; 
that, in the deponent’s belief, the plaintiff has a good cause of action; 
the place or country in which the defendant may be found; and the 

from the date on which the applicant or appellant was notified of the 
results of the arbitral process or review of that process.

10.2  Can parties agree to exclude any basis of challenge 
against an arbitral award that would otherwise apply 
as a matter of law?

Pursuant to Section 76(2) of the 2012 Law, a party to arbitration 
proceedings may exclude the right to appeal to the Court on a 
question of law arising out of an award made in the proceedings.  
However, the power of the Court to set aside an award in accordance 
with the provisions of Section 75 of the 2012 Law cannot be 
excluded.

10.3  Can parties agree to expand the scope of appeal of 
an arbitral award beyond the grounds available in 
relevant national laws?

All awards are final and binding on the parties, but Section 70(4) 
states that this does not affect any rights of challenge by any 
available arbitral process of appeal or review, or in accordance with 
the 2012 Law.  Section 73 states that, unless provided by the Law, 
the Court shall not have jurisdiction to review, confirm, vary, set 
aside or remit an award.  This means that the parties can, subject to 
the mandatory rules contained in the 2012 Law, on the grounds upon 
which the tribunal or an arbitral institution may hear and determine 
a challenge against an award.  Parties may not vary the grounds 
upon which an award may be challenged in the Court, other than by 
agreeing to not apply the right of appeal on a question of law under 
Section 76.

10.4 What is the procedure for appealing an arbitral award 
in the Cayman Islands?

As stated in question 10.1 above, the 2012 Law requires a party to 
exhaust all available arbitral means of appeal before it may apply to 
the Court to set aside an award or appeal on a decision.  Appellants 
have 30 days from the date of the award, or from the date on which 
the applicant or appellant was notified of the results of any arbitral 
process, to review or appeal as stated in Section 77(3).  GCR O. 73, 
r.20 of the GCR Amendment No. 1 Rules outlines the process that 
appellants must adhere to when seeking leave to appeal to the Court 
on a question of law.  In the application, appellants need to identify 
the question of law, and state the grounds on which they allege that 
leave should be granted.  The application must be supported by an 
affidavit, in which the evidence and grounds relied upon by the 
appellant must be detailed. 

11  Enforcement of an Award

11.1	 Has	the	Cayman	Islands	signed	and/or	ratified	
the New York Convention on the Recognition and 
Enforcement of Foreign Arbitral Awards?  Has it 
entered any reservations? What is the relevant 
national legislation?

The government of the United Kingdom extended the operation 
of the New York Convention to the Cayman Islands by way of a 
notification to the Secretary General of the United Nations, which 
took effect on 24 February 1981.  The notification contained the 
reservation that the Cayman Islands would apply the Convention 
only to the recognition and enforcement of arbitral awards made in 
the territory of another contracting state.  The Foreign Awards Law 
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exceptions, any disclosure by the tribunal or by any party to the 
arbitration of confidential information relating to the arbitration is 
actionable as a breach of an obligation of confidence and the tribunal 
and all parties must take reasonable steps to prevent unauthorised 
disclosure of confidential information by any third party involved in 
the arbitration proceedings.
The exceptions to the obligation of confidentiality in Section 81 
include where disclosure is: (1) expressly authorised; (2) required in 
order to comply with any enactment or rule of law; (3) reasonably 
considered as necessary to protect a party’s lawful interests; (4) in 
the public interest; or (5) necessary in the interests of justice.

12.2  Can information disclosed in arbitral proceedings 
be referred to and/or relied on in subsequent 
proceedings?

Information disclosed in arbitral proceedings may be referred to 
and/or relied upon in subsequent proceedings if it falls within any 
of the exceptions in Section 81(2), namely, in circumstances where 
disclosure is: (1) expressly or impliedly authorised; (2) required in 
order to comply with any enactment or rule of law; (3) reasonably 
considered as necessary to protect a party’s lawful interests; (4) in 
the public interest; or (5) necessary in the interests of justice.

13  Remedies / Interests / Costs

13.1  Are there limits on the types of remedies (including 
damages) that are available in arbitration (e.g., 
punitive damages)?

The parties are free to agree on the remedies that the arbitral tribunal 
may grant (Section 57(1)).  Unless otherwise agreed, the tribunal 
may award any remedy or relief that could have been ordered by the 
Cayman Islands Courts if the dispute had been the subject of civil 
proceedings before such Courts (Section 57(2)).  Punitive damages 
are not recognised in the Cayman Islands and, therefore, not 
awarded by Cayman Islands Courts.  Accordingly, in the absence of 
an agreement to confer the power to award punitive damages on the 
arbitral tribunal, it would not be able to do so.

13.2  What, if any, interest is available, and how is the rate 
of interest determined?

Under Section 58 of the 2012 Law, the tribunal may award interest 
calculated in the manner agreed by the parties or, in the absence 
of agreement, in the manner determined by the arbitral tribunal.  
Interest may be awarded on the whole or on any part of an amount 
which the tribunal orders to be paid in respect of any period up to the 
date of the award.  Interest may also be awarded on amounts that the 
arbitral tribunal orders to be paid, including pre-award interest and 
any award of arbitration expenses, from the date of the award up to 
the date of payment.  Unless the arbitral tribunal otherwise directs, 
its award carries interest from the date of the award at the same rate 
as a judgment debt. 
According to GCR O. 73, r. 32 of the GCR Amendment No. 1 Rules, 
where an applicant seeks to enforce an award of interest, he must file 
a supporting affidavit stating: whether simple or compound interest 
was awarded; the date from which the interest was awarded; the 
rate of interest awarded; and a calculation showing the total amount 
claimed up to the date of the affidavit and any sum which will 
become due thereafter on a per diem basis.

appropriate methods of service which are in accordance with the law 
of the country in which service is to be effected. 
Under both the 2012 Law and the Foreign Awards Law, an award 
may, with the permission of the Court, be enforced in the same 
manner as a judgment or order of the Court.  Where permission is 
given, a judgment may be entered by the Court in the same terms as 
the award according to Sections 72(1) and (2) of the 2012 Law and 
Section 5 of the Foreign Awards Law.

11.4 What is the effect of an arbitration award in terms 
of res judicata in the Cayman Islands?  Does the 
fact	that	certain	issues	have	been	finally	determined	
by an arbitral tribunal preclude those issues from 
being re-heard in a national court and, if so, in what 
circumstances?

Pursuant to Section 73 of the 2012 Law, unless the 2012 Law 
bestows upon the Court the jurisdiction to do so, the Court shall 
not have jurisdiction to review, confirm, vary, set aside or remit an 
award based on an arbitration agreement. 
Therefore, an arbitral tribunal’s finding on any issue of fact or law 
which is recorded in a final and binding award cannot be reviewed 
in any subsequent arbitration or court proceedings between the same 
parties and any other parties claiming through them.  The decision 
of the Privy Council in Associated Electric and Gas Insurance 
Services Ltd v European Reinsurance Company of Zurich [2003] 1 
All ER (Comm) 253, in which it was held that the principle of issue 
estoppel would apply in the same way in both arbitration awards 
and court judgments, is highly likely to be followed by the Cayman 
Courts.
If leave to enforce the award is granted on an ex parte application, 
the respondent may, within 14 days, apply to set aside the order.  
The Court may adjourn the enforcement proceedings and may, on 
the application of any party seeking to enforce the award, order the 
other party to give security.  This can include interim relief such as 
a freezing injunction in appropriate circumstances.

11.5 What is the standard for refusing enforcement of an 
arbitral award on the grounds of public policy?

Section 7(3) of the Foreign Awards Law provides that enforcement 
of an award made in a country which is a party to the New York 
Convention may be refused if it would be contrary to public policy 
to enforce the award.  The same provision is imported into the 2012 
Law by virtue of Section 72.  At the time of writing these provisions 
have not been tested in the Cayman Courts.  In the absence of local 
precedents, the Cayman Islands Courts would be guided by decisions 
of the English and Commonwealth Courts in relation to the question 
of what grounds are sufficient to refuse enforcement as contrary to 
public policy.  The English Courts have refused to enforce awards 
obtained by fraud or illegality in the past on public policy grounds.  
It is likely that the Cayman Court would adopt a similar position.

12		 Confidentiality

12.1  Are arbitral proceedings sited in the Cayman Islands 
confidential?	In	what	circumstances,	if	any,	are	
proceedings	not	protected	by	confidentiality?		What,	
if	any,	law	governs	confidentiality?

Section 81(1) requires the arbitral tribunal to conduct arbitral 
proceedings in private and in confidence.  Subject to limited 
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from 20 February 1967 pursuant to the Arbitration (International 
Investment Disputes) Act 1966 (Application to Colonies Etc.), 
Order 1967 (the “1967 Order”).  To register an award under the 
1967 Order, an application must be made by originating summons 
with a supporting affidavit in accordance with GCR O. 73, r. 34 of 
the GCR Amendment No. 1 Rules.

14.2  How many Bilateral Investment Treaties (BITs) or 
other multi-party investment treaties (such as the 
Energy Charter Treaty) is the Cayman Islands party 
to?

The Cayman Islands is not directly a party to any BITs.  However, it 
is an Overseas Territory of the United Kingdom, which is a party to 
over 100 BITs.  International treaties to which the United Kingdom 
is a party may be made binding as a matter of Cayman Islands law 
by being extended to the Cayman Islands by the government of the 
United Kingdom.  A treaty can be extended to the Cayman Islands 
in several ways, including by a statutory instrument passed by the 
UK parliament or by an exchange of notes between the parties to 
the relevant treaty. 

14.3  Does the Cayman Islands have any noteworthy 
language that it uses in its investment treaties (for 
example in relation to “most favoured nation” or 
exhaustion of local remedies provisions)?  If so, what 
is	the	intended	significance	of	that	language?

This section does not have much application to the Cayman 
Islands.  At the date of writing the Cayman Islands are not party 
to any Bilateral Investment Treaties except by extension of the UK 
government.

14.4  What is the approach of the national courts in 
the Cayman Islands towards the defence of state 
immunity regarding jurisdiction and execution?

The rules on state immunity in the Cayman Islands are the same 
as those in the United Kingdom, as the United Kingdom State 
Immunity Act 1978 has been extended to the Cayman Islands by 
the State Immunity (Overseas Territories) Order 1979.  It should 
be noted that under Section 9 of the State Immunity Act, where 
a state has agreed in writing to submit disputes to arbitration, it 
may not assert immunity in the Courts of the Cayman Islands in 
proceedings which relate to the arbitration.  In addition, Section 
13(2)(b) provides that arbitral awards may not be enforced against 
the property of a state unless it waives immunity in writing, or the 
property in question is for the time being in use, or intended for use, 
as commercial purposes.

15  General

15.1  Are there noteworthy trends in or current issues 
affecting the use of arbitration in the Cayman Islands 
(such as pending or proposed legislation)?  Are there 
any trends regarding the type of disputes commonly 
being referred to arbitration?

The most significant recent development in the Cayman Islands was 
the enactment of the 2012 Law, which modernised and brought in line 
with current international standards the arbitration law of the Cayman 
Islands.  In recent years a number of arbitrations have taken place in 
the Cayman Islands in relation to insurance disputes and concerning 

13.3  Are parties entitled to recover fees and/or costs and, if 
so, on what basis?  What is the general practice with 
regard to shifting fees and costs between the parties? 

In the absence of any agreement or intention to the contrary 
expressed in an arbitration agreement, every arbitration agreement 
is deemed to include a provision that the costs of the arbitration shall 
be at the discretion of the arbitral tribunal (Section 64(1)).  If the 
tribunal does not make any provision for the costs of the arbitration 
in its award, any party may apply for a direction from the tribunal 
regarding such costs within 14 days of the delivery of the award, or 
such further time as the tribunal allows (Section 64(2)).
The usual common law practice that costs follow the event and the 
unsuccessful party should pay the costs of the successful party will 
most likely be followed in the Cayman Islands.

13.4  Is an award subject to tax?  If so, in what 
circumstances and on what basis?

There is no income, capital gains, consumption or corporation tax in 
the Cayman Islands.  The main forms of taxation are a duty levied 
on goods imported into the country and stamp duty imposed on 
land transactions.  Therefore, an arbitral award made in the Cayman 
Islands will not have any local tax implications unless it relates to 
the importation of goods into the Cayman Islands or the transfer of 
real estate.

13.5  Are there any restrictions on third parties, including 
lawyers, funding claims under the law of the Cayman 
Islands?  Are contingency fees legal under the law of 
the Cayman Islands?  Are there any “professional” 
funders active in the market, either for litigation or 
arbitration?

The common law rules are against providing encouragement and 
financial assistance to one of the parties to litigation by a person 
who has no interest in the litigation, either generally (known as 
maintenance) or in return for a share of the proceeds of the litigation 
(known as champerty).  Although champerty and maintenance were 
abolished by statute in England, they remain part of the common 
law of the Cayman Islands (see Quayum v Hexagon Trust Company 
(Cayman Islands) Limited 2002 CILR 161).  Accordingly, any third 
party funding of arbitration proceedings in the Cayman Islands risks 
infringing these rules. 
In relation to court proceedings, the Cayman Islands Courts 
have approved conditional fee uplift agreements but not outright 
contingency agreements where the lawyers’ fees are expressed as a 
percentage of any sum awarded by the Court.  There is no reason to 
believe that arbitration proceedings would be treated any differently.  
There are very few professional litigation or arbitration funders in 
the Cayman Islands.

14  Investor State Arbitrations

14.1		 Has	the	Cayman	Islands	signed	and	ratified	the	
Washington Convention on the Settlement of 
Investment Disputes Between States and Nationals of 
Other States (1965) (otherwise known as “ICSID”)?

The Cayman Islands has not directly signed the Washington 
Convention.  However, the United Kingdom extended the 
operation of the convention to the Cayman Islands with effect 
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If and when any issues should arise, it is expected that they will 
be dealt with swiftly either by a new revision of the 2012 Law or, 
potentially, with the introduction of arbitration rules.  In addition, 
the Cayman Islands Association of Mediators and Arbitrators has 
volunteered to be an appointing authority since the implementation 
of the Law.  It is anticipated that the use of appointing authorities 
shall reduce time issues that may arise before and during an 
arbitration process.  The Cayman Islands Chapter of the Chartered 
Institute of Arbitrators (North American Branch) also endeavours 
to address any issues that may develop as the use of arbitration 
increases in the jurisdiction.

Cayman Islands investment vehicles.  It is expected that once the 
2012 Law is “tested” by the Courts, other laws will be amended to 
allow for arbitration as a suitable means of dispute resolution. 
The Companies Law (2013 Revision) and the Merchant Shipping 
(Prevention of Air Pollution from Ships) Regulations, 2012 already 
provide for matters to be referred to arbitration in Sections 76 and 
18 respectively.  Consideration is being given to the possibility 
of revising the Trusts legislation to enable the arbitration of trust 
disputes.  Tentative plans are also in place to establish a dispute 
resolution centre in the Cayman Islands.

15.2  What, if any, recent steps have institutions in the 
Cayman Islands taken to address current issues in 
arbitration (such as time and costs)?

As mentioned in question 15.1, the Law has yet to be tested by 
the local Courts, therefore common issues in arbitrations have not 
yet been reported.  However, financial services institutions and 
professional advisors are generally very supportive of arbitration 
and are increasingly incorporating Cayman Islands arbitration 
clauses in their service agreements. 
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Anna is an experienced litigation and alternative dispute resolution 
partner, with over 20 years’ experience gained under the relevant legal 
systems of London, Paris, Rome, the Cayman Islands and Jersey, and 
the Channel Islands.  She has conducted high-profile arbitrations and 
mediations under the auspices of the major ADR bodies, particularly 
the ICC, LME, LCIA and AAA, and has experience in drafting ADR 
agreements in accordance with the rules and regulations of those 
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representing the Italian government, the French, British and Belgian 
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Travers Thorp Alberga is a boutique Cayman Islands and BVI law firm.  Our business model has been designed to be different and relevant to client 
needs in a changing legal and economic environment:

 ■ Our clients can rely on the constant direct involvement of a highly experienced partner with a proven track record.  Our partners have on average 
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